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OPINION

INMAN, Senior Judge

Thisisan action for damages for breach of contract involving thesale
of the assets of a corporation doing business as North River Nursery in
Chattanooga. The selling pricewas $370,000.00, to be paid $305,000.00 cash
and $65,000.00 in seven (7) promissory notes, each of which provides

“That all or asubstantial portion of the debt evidenced hereoy

shall be paid by work to be performed . .. .. assetoutina
letter . ..”



which recited that the obligor would rough clear 45 acresfor $500.00 per acre,
windrow the brush for burning, disc clear land, and broadcast seed. Sincethe
debt would thereby be reduced by only $22,500.00, the parties later agreed
that the defendants would earn additiond credits against the $65,000.00 in
promissory notes by constructing a barn on the premises for cost plus 15
percent.

In October 1992 the defendants claimed that the value of their work in
clearingtheland and buil ding the barn exceeded their $65,000.00 debtand quit
the project.

The plaintiff thereupon employed the same subcontractors previously
employed by the defendants and finished the barn. One year later, this action
wasfiled. Theprolix complaint alleges, inter alia, that the plaintiffsdemanded
that the defendantsfinishtheclearingwork. They also alleged that some of the
clearingwork was ‘inept,” becausethe brush was not windrowed for burning.
Thecritiquing allegationswere denied by thedefendants, who pleaded that the
work performed by them exceeded the amount of the notes.

The land clearing was described as pastures A, B and C. It is not
disputed that the plaintiff expended, after thedefendantsleft thejob, $2,000.00
to finish the clearing of pasture A and $7,545.00 to finish the clearing of
pasture B.

Thetrial court accepted the testimony of an expert witness, Tom Mills,
as to the cost to complete pasture A and pasture B and what it would cost to
completepasture C, which Millsestimated at $17,360.00, and determined that
the plaintiffswereentitled to recover $65,000.00, evidenced by thenotes plus
interest at ten percent per annum since November 1, 1992; damages for the

clearing of the land of $26,900.00, (pasture A, $2,000.00; pasture B,



$7,545.00; and pasture C, $17,360.00), attorneys fees in the amount of
$15,000.00, and discretionary costs of $993.35. The total recovery was
$91,905.00, exclusive of interest, attorneys’ fees, and costs.

The Chancellor then allowed the defendants creditsfor the use of their
scaffolding, $1,944.00; $450.00 for theuse of agenerator; for clearing theland
atotal of $15,930.00 (pasture A, $4,000.00; pasture B, $3250.00; pasture C,
$8,680.00); and labor, equipment, and supplies on the barn, $40,845.42; for a
total credit of $59,169.42, and entered judgment for $32,269.42" plus
$15,000.00 attorneys fees and costs.

The appellant presents two issues for review, which we reproduce
verbatim:

| SSUES

l. Did the court err in allowing damages in the amount of
$17,360.00for completion of pasture C, whichwork had not been
doneat thetimeof trial, constitutingfuture damagesand damages
which place the plaintiff in a better position than he would have
been had the contract been fulfilled?

[1.  Did the court err in allowing damages for failure to pay a
promissory note including the amount left owing, interest and
attorney’ s fees, and also allowing damages for what essentially
appears to be negligence for work not completed on the pasture
land?

Our review of the findings of fact made by the trial court is de novo
upon the record of the trial court, accompanied by a presumption of the

correctness of the finding, unless the preponderance of the evidence is

otherwise. TENN. R. App. P., RULE 13(d).

"Had the court calculated correctly, the total would have been $32,735.58: $91,905
damages less $51,169.42 credits.



We think both issues must be answered in the affirmative. The
Chancellor found that for cleaing a portion of the land and building the
elaborate barn the defendants earned a credit of $59,169.42 against their
$65,000.00 debt.?

By letter dated June 1, 1991 the defendants agreed to:

“ ... providesufficient equipment to clear 45 acres of treed land

for a fee of $500.00 per acre. This service shall include

wi rldrowi ngof brush, discing cleared land and broadcasting seed

Two months later, the series of promissory notes were executed, to
which we have alluded. It issignificant to aresolution of this case that at the
behest of the plaintiff, the defendants shifted the focus of this work to the
construction of the elaborate barn. Under the agreements, as found by the
Chancellor, and considered in pari materia, the defendants owed only
$65,000.00. The barn work, valued at $40,845.42, diminished the debt,
leaving only $24,154.58 that could properly be claimed. This conclusion
leads to the issue of the value of the land clearing services performed by the
defendants and whether this value should be reduced by any amount of
damages for failure to windrow or failureto clear.

The appellants argue tha they “owed the appellee value, not the
completion of a particular pasture or building.” We think this aagument is
well-taken. Thejudgment as rendered placesthe plaintiff in a better position
than if the contract(s) had been fully and stri ctly performed. See, Action Ads,
Inc. v. William B. Tanner Co., Inc., 592 SW.2d 572 (Tenn. App. 1979). The

plaintiff is not entitled to multiple damages for the same wrong. Thereisno
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The technical record contains 105 pages, most of which are unnecessary. It does not, however,
include the judgment, the provisions of which we extrapolate from three (3) memorandum
opinions and the briefs.



evidence that the clearing work performed by the defendants lacked value, or
wasunnecessary; thecomplaint essentially isthat the clearing and windrowing
were not completed. Because the defendants were working subject to atotal
debt of $65,000.00, the intervention of the barn work must be taken into
account.

The Chancellor found tha the work done by the defendants on parcels
A, B and C had atotal value of $15,930.00, that the defendants dso used their
scaffolding ($1,944.00) and generator ($450.00), and that the vaue of their
work on the barn was $40,845.42, aggregating a reasonable value of
$59,169.42 which, when offset from the aggregate of the promissory notes
[$65,000.00], leaves $5,830.58 owing.

We find the evidence preponderates against the finding that the
defendants are liable for any amounts paid, or to be paid, by the plaintiffs to
compl etethe clearing and windrowing of pastures A, B and C and bring them
up to the plaintiffs' desired standards, since the defendants have pad their
$65,000.00 debt to the plaintiffs except for the above-mentioned $5,830.58.

Interest at 10 percent per annum beginning November 1, 1992 on
$5,930.58 is awarded.

Each of the promissory notes providesfor reasonabl e attorney fees. The
appellant arguesthat the amount awarded by the court isexcessive and beyond
the preponderance of the evidence. We agree.

We have examined the print-out of the services performed by the
attorney for the plaintiff, and we are unableto determine what portion of the
fee of $15,000.00 was dlowed for the clam of damages; obvioudy, a fee of
$15,000.00 to recover a balance on the notes of less than $6,000.00 cannot be

justified. The rectification of this issue requires that the award of fees be



vacated, and that the case be remanded for a determination of the proper
amount.
The judgment is modified and vacated accordingly and the case is

remanded. Costs are assessed to the appellee.

William H. Inman, Senior Judge
CONCUR:

Houston M. Goddard, Presiding Judge

Herschel P. Franks, Judge



